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Planning Proposal 26.2024.8.1 Public Road Subdivision as Exempt Development

Part 1 Introduction

1.1 Objective and intended outcomes

The objective of this Planning Proposal is to amend Byron LEP 2014 to include public road
subdivision as an item within Schedule 2 Exempt Development. The amendment will allow
Council to efficiently subdivide and close Council-owned roads without having to meet the
minimum-lot size required to subdivide land in that particular zone. The wording of the
proposed provision is subject to legal drafting to ensure the intent of the proposal is best
realised.

Details of the suggested LEP amendments are outlined in the Part 2 of this report.

1.2 Subject land

This planning proposal relates to potentially all Council public roads in Byron Shire. There
are currently more than 10 sites that Council could use the proposed provisions to close and
dispose of small sections unwanted public roads. Sites normally become surplus when a
road is realigned.

1.3 Background

The current process for the closure of Council-owned roads depends on the ability to obtain
consent for a subdivision certificate granted through a Development Application.

Since the responsibility of road closures was transferred to Council, issues have arisen in
the closure of roads located in areas zoned RU1 or RU2. It will also be a problem in any
other zone with a 40 ha Minimum Lot Size. Subdivision of a road cannot occur due to the
land area not being able to meet the required Minimum Lot Size specified in the Byron LEP
2014. Road closure does not meet any of the exceptions to minimum lot size in the LEP.
The road closure therefore cannot be finalised as the appropriate consents are unable to be
obtained. Council is unable to fulfil its obligation under s38A of the Roads Act 1993.

State Environmental Planning Policy (Exempt and Complying Development Codes) 2008
permits road widening as exempt development but does not permit road subdivision (and
closure) as exempt development.

Other North Coast Councils that have commenced a similar LEP amendment include
Bellingen and Nambucca. Camden Council successfully amended its LEP in November
2022 to make public road subdivision exempt development.
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Planning Proposal 26.2024.8.1 Public Road Subdivision as Exempt Development

Part 2 Explanation of provisions

Byron LEP 2014 contains Schedule 2 Exempt Development. Exempt development may be
carried out without the need for development consent under the Act. Such development is
not exempt from any approval, licence, permit or authority that is required under any other
Act and adjoining owners’ property rights and the common law still apply. This Schedule
contains additional exempt development not specified in State Environmental Planning
Policy (Exempt and Complying Development Codes) 2008.

This planning proposal seeks to amend Byron LEP 2014 to add “Subdivision of Council
public roads” as an exempt development. No mapping changes are required.

The following item would be added to Schedule 2 Exempt Development:
Subdivision of Council public roads

Must relate to land comprising a council public road proposed for closure under the Roads
Act 1993, Part 4, Division 3.

The wording of the proposed provision is subject to legal drafting to ensure the intent of the
proposal is best realised.
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Planning Proposal 26.2024.8.1 Public Road Subdivision as Exempt Development

Part 3 Justification

Section A Need for the planning proposal

Q1. Is the planning proposal a result of an endorsed local strategic planning
statement, strategic study or report?

No. The issue to be resolved by this planning proposal has been identified by Council
officers and is considered minor in nature.

Q2. Is the planning proposal the best means of achieving the objective or intended
outcomes, or is there a better way?

Yes. The planning proposal is the best means to achieve the objective of permitting
subdivision and closure of Council owned roads. It is a regular function of Council and
including it in Schedule 2 is considered to be the best means of establishing an efficient
process. A number of rural and semi-rural Councils (eg Camden) have amended their LEPs
already to achieve this objective.

The only practical alternative would be to lobby the State Government to amend the SEPP
(Exempt and Complying Development Codes) 2008. However, there is no evidence that this
is likely to commence in the foreseeable future.

Section B Relationship to strategic planning
framework

Q3. Will the planning proposal give effect to the objectives and actions of the
applicable regional, or district plan or strategy (in this case the North Coast
Regional Plan 2041)?

The North Coast Regional Plan 2041(NCRP) is a high-level strategic document that does not
directly address the issue of permitting public road subdivision as exempt development.
However, making these minor matters exempt is consistent with good governance principles
that underpin the NCRP. There is no benefit in prohibiting or requiring consent for minor
matters that have no significant merit issues.

The planning proposal is consistent with the North Coast Regional Plan 2041, which is a 20-
year blueprint for the future of the North Coast. The NSW Government’s vision for the North
Coast is Healthy and thriving communities supported by a vibrant and dynamic economy that
builds on the region’s strengths and natural environment.

Q4. Is the planning proposal consistent with a LSPS that has been endorsed by the
Planning Secretary or other local strategy or strategic plan?

Byron Council adopted a Local Strategic Planning Statement (LSPS) in September 2020,
which was subsequently endorsed by DPIE. The LSPS includes priorities that include:

» Ensure infrastructure delivery is aligned with planned growth.
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Planning Proposal 26.2024.8.1 Public Road Subdivision as Exempt Development

» Lead partnerships to develop a network of sustainable transport.
» Support community wellbeing with appropriate community infrastructure.

* Provide essential services and reliable infrastructure which meet an acceptable
community standard.

Creating an efficient and minimal cost process to subdivide and close surplus sections of
Council public roads is consistent with these priorities as it will allow scarce resources to be
dedicated to other priorities.

This planning proposal is consistent with the adopted LSPS.

Council adopted a 10 year + Community Strategic Plan 2032 (CSP). The plan is based on
five key themes, being Effective Leadership, Inclusive Community, Nurtured Environment,
Ethical Growth, and Connected Infrastructure. This planning proposal is relevant to Effective
Leadership particularly the strategy to achieve Ethical and efficient management of
resources.

This planning proposal is consistent with the adopted CSP.

Q5. Is the planning proposal consistent with any other applicable State and regional
studies or strategies?

No other state and regional strategies or studies are applicable.

Q6. Is the planning proposal consistent with applicable State Environmental
Planning Policies (SEPPs)?

The State Environmental Planning Policies relevant to this Planning Proposal are as follows
(no other SEPPS are relevant):

State Environmental Compliance of Planning Proposal
Planning Policy (SEPP)

SEPP (Exempt and This SEPP nominates subdivision for road widening as an
Complying Development exempt use (Section 2.75). This planning proposal is
Codes) 2008 complementary to the SEPP provision.

Q7. Is the planning proposal consistent with the applicable Ministerial Directions
(s.9.1 directions)?

Consistency with the Local Planning Directions is assessed in the following tables:
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Planning Proposal 26.2024.8.1 Public Road Subdivision as Exempt Development

Section C Environmental, social and economic impact

Q8. Is there any likelihood that critical habitat or threatened species, populations or
ecological communities, or their habitats, will be adversely affected as a result
of the proposal?

No. There is no likelihood that the planning proposal will have adverse effects on critical
habitat, threatened species, populations, ecological communities, or their habitats.

Q9. Are there any other likely environmental effects as a result of the planning
proposal and how are they proposed to be managed?

No. The planning proposal has no likelihood of other environmental effects.

Q10. Has the planning proposal adequately addressed any social and economic
effects?

Subdividing and closing roads has minimal social effects. The economic effect of this
planning proposal is the increased efficiency it will bring. Improving the process for road
closures will mean less time and resources are utilised to do so. Council will also be able to
better maintain its assets through the disposal of redundant parcels of road.

There is a low likelihood of impacts on items or places of European or Aboriginal cultural
heritage.

Section D Infrastructure

Q11. Is there adequate public infrastructure for the planning proposal?

This planning proposal will not impact on public infrastructure other that surplus public roads.

Section E State and Commonwealth Interests

Q12. What are the views of state and Commonwealth public authorities consulted in
order to inform the Gateway determination?

Due to the minor nature of this planning proposal, early consultation with State and
Commonwealth public authorities was not undertaken. Public consultation will be conducted
after the Gateway determination has been issued.

The NSW land Registry Services is likely to be the only State agency with an interest in this
minor matter.
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Planning Proposal 26.2024.8.1 Public Road Subdivision as Exempt Development

Part4 Mapping

No mapping amendments are required for this planning proposal.
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Planning Proposal 26.2024.8.1 Public Road Subdivision as Exempt Development

Part 5 Community consultation

Community consultation will be conducted in accordance with the Gateway determination.

Due to the minor and non-controversial nature of the LEP amendment it is recommended
that a 14-day exhibition period be undertaken.

Notification of the exhibited planning proposal will include:
e updates to Council’'s website

o referral to relevant State agencies such as NSW land Registry Services

Part 6 Project timeline

The proposed timeline for the completion of the Planning Proposal is as follows:

Plan making step Estimated completion
Gateway Determination September 2024
Agency Consultation October 2024

Public Exhibition Period October 2024
Submissions Assessment and report to November 2024
Council

Submission of endorsed LEP to DPIE for N/A
finalisation (non-delegated)

Submission of endorsed LEP amendment January 2025
to Parliamentary Counsel for drafting
(delegated authority)

Council to make the LEP amendment March 2025
(delegated authority)

LEP amendment notification April 2025
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Planning Proposal 26.2024.8.1 Public Road Subdivision as Exempt Development

Conclusion

This Planning Proposal seeks to amend Byron Local Environmental Plan (LEP) 2014 to
include subdivision of Council-owned roads as an item within Schedule 2 Exempt
Development.

The current process for the closure of Council-owned roads depends on the ability to obtain
consent for a subdivision certificate granted through a Development Application.

Since the responsibility of road closures was transferred to Council, issues have arisen in
the closure of roads located in areas zoned RU1 or RU2 or any land with a 40 hectare
Minimum Lot Size. Subdivision of a road cannot occur due to the land area not being able to
meet the required Minimum Lot Size specified in the Byron LEP 2014. Road closure does
not meet any of the exceptions to minimum lot size in the LEP. The road closure therefore
cannot be finalised as the appropriate consents are unable to be obtained. Council is unable
to fulfil its obligation under s38A of the Roads Act 1993.

The Planning proposal is a minor change to Byron LEP 2024 but it will increase Council
efficiency in processing road closures and reduce the resources required. No studies are
required to support the planning proposal.

No agency or community concerns are anticipated.
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